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Commissioner's Court, 


Witnesses, 


&-17-73' Before BARTELS J - Superseding Indictment filed. — — — — — — . 

4/19/73! ?cfore WRINSTEIN, J.- Case called- Def*s and counsd nresent-All defts 
! arraigned and enter pleas of not guilty-Trial adjd *o 4/24/73-2 ail 

. | con" n^'d as to all @fts- ‘Motion bv deft SUAREZ for daily conv of * 


- -s Sraated-Def*s motinn “o suppress to be heard on 4124/73 3 before “ri 
Before WEINSTEIN, J.- Case called-Defts and counsel present- Deft's _ 


motion to suppress-Hearing ordered and begun-Heering concluded-Deft's 
motion to suppress is denied-Trial contid to 4/25/73 at 2:00 P.M. 


71 Before WEINSTEIN, J.- Case ase called- Defts and counsel present-Hearing 


ordered and d begun-Wiretap | material in trown envelope marked es court 


—— ——M—— — —— — 


"MC. t for others- Covt  rests-Hearing « cont'd without nc Case adjd t to o 4/264 
itor iral. t LL EE d —— 


4/25/73| Stenographer's transcript of 4/24/73 filed. 
4125713| nefore WEINSTEIN,J. Case called Def*s and counsel orecea 
and he5un-Jurors selec"ed and sworn Trial con''a "o 4/97172% 
4=27-7 | Before WEINSTEIN J - Case called - Defts present with counsels - 

- | Trial resumed - trail continued i to April 30, 30, 1873. 
4/30/73. Before WEINSTELN,J.- Case called- Defts and counsel present- 
EL i e cont' x. to 5/1/73 at 10:30 A.b 

, J.- Case called- DFE and Counsel pre T WOO 


Trial ordere 


rial resume 


d motion for mistrial isdenied- Motion by deft t MARIN to dismiss the indict 
is denied-Motion by deft BONCUERA to dismiss cts. 1 and 2 are gaanted and 
as to ct. 3-Motion by deft GONZALEZ to dismiss the irdéctment is geared - 

-+ by deft FLECHA to dismiss the indictment is denied-All defts rest-All de 
„motions previously made are renewed and denied-All counsels sum up for t 
‘spective defts individually-Mr. Pattison sums up for govt.-Court charges 
Jury retires to deliberate at 5:45 P.M.-Hearing on defts motion to * pre 
resumes-Triàl cont'd to 5/2/73 at 2:00 P.M. 
5/1/73 | By WEINSTEIN, J.- Ordez of Sustenance filed. 
5/2/73 


sumed-Jury resumes d eliberation at 2: :00 P. M.-Jury réturns and renders a 


verdict of guilty as as to cts. 1,2 o cts. 1,2 and 3 as to s to defts MARIN, SUA.EZ, GONZALE 
, | and FLECHA and guil iiltv as to ct. as to ct. 3 as to deft.BAN BANGUERA-Application by deft 
PINEDA for release pending bail is denied-Case adjd to 5/4/73 at 10:00 A. 


for nuotóons and possible sentences-Govt's application to raise the 
defts FLECHA and GONZALEZ is denied. 


y WEINSTEIN, J.- Order of Sustenaace filed. 


Before VEINSTEIN, J.- Case called- Deft ts Acepta NE counsel present- Defts mot 


immediate sentence without groen d edis is denied-Defts motions res 


: ii 3 | PN CL CAE for 3L .oxx Services filed. 
a M "^T 
2673 | & Before fe WEINSTEIN J aed ' dase caliéd - deir] MOISSSTBANCOGINA l&^BPesent- counsel _ 


lnot present - sentence adjd to July 31, 1973. Deft FLECHA-not present—— 
.counsel. "—À Trete: Te eee ee ee eee 


CRIMINAL DOCKET 


sentenced to 4 years imprisonment plus 3 year special parole M 
term on each of counts 1, 2 &3 to run concurrently.Deft PINEDA-MARIN 


sentenced to imprisonment for 4 years plus 3 year special parole 


term on each of counts 1l, 2 & 3 to run concurrently. Deft SANTO 
GONZALEZ & counsel J, Iovine By Mr. Horléck present - deft 
sentenced to imprisonment for years plus 5 years special parole 


on each of counts 1, &3 to run concurrertly - Stay of exection 
granted to August 9, 1973. i 
7-26-73 | Judgment & Commitment filed - certified copies to Marshal 
defts. GONZALEZ, PINEDA-MARIN & HUGU SUAREZ.) ( 
7/31/73 Before, WEINSTEIN,J.- Ca ed- De zd coun ne 
present- Marganita Mensa sworn in as interpreter- Defts motion 


to retry the case on the basis > new evécence- Decision reserved /— 
Deft sentenced to 2 years imprisonment and 10 years special parole 


with directive that the deft be transported and incarcerated as if 
the sentence was under Y.C.A, (MOISES BANGUERA 
7[31/7 Judgment and Commitmen iled- Cert ed con 
8 23 | Be&óre, WEIN N - o called- De n hosn 
7/26/73 from U.S. — E.D.N.Y. marked(courts ex.1 


Case adjd to 9/14/73 at 9:30 A.M. 
8-3-73| Notice of Appeal filed (PINEDA-MARIN) no fee (and dct SUAR 
Docket entries and duplicate of Notice mailed to C KP TNEDAUMARIEN)— 


and deft (SUAREZ) 
8/6/73 etter received from chambers from Atty Jay Honlick filed re:GONZALES _ 
8/6/73 Judgment and Commitment retd and filed. Exeucüedd. Defts SUAREZ, BAN- 
GUERA, PINEDA-MARIN filed. 


8-8-73 Notice of Motion filed, ret. 9-4-73, as to deft Bangvera 
for vacating the verdict and judgment or in ligmof that a hearing 
on the question of whether or not the Govt has complíed wit 


its obligation, etc. 
8-8-73 5e DIC NC $ - n - d - s =e »)* ann on n 
surrender pending appeal (deft Gonzalez Pip t vont ^ -— 


pending appeal - bail $10,000 contd - deft to report once a 
week to Asst U.S. Atty. Pattison. 


8-8- NO DP o ADppea . no PE (HANGUL RA So Ordered by id by Weinstein, J. 
| 8-8-73 | Docket entries and duplicate of Notice mailed to C of A (BANGUERA) 


DATE 


8/9/73} EX Petiticnfor Writ of Habeas Co&pus Ad Testificandum filed. (KOCH) 

E ERE TR te nes telnet ES Me. E 
8/9/73| By MISHLER, CH.J.- Writ issued, ret. 10/10/73 
8/10/73| By, WEINSTEIN,J.- Ordered that the argumen 


10:15 A.M. (AUSA and counse otified as ordered) (BANGUERA) .— 


1 14/73  Govt's affadavit in opposition filed (BANGUERA) 
8/3/73| Notice of Appeal filed. 


8/3/73| Duplicate of Notice of Appeal and docket entries mailed to the C. of A. 
(DEFT GONAALEZ) 
Stenographers Transcript dated 7/25/73 filed 
Before Weinstein J - case called & motion adjd to Sept. 21, 1973. 
Record on appeal certified and ma ee Sandy Sadowitz/to C oF AV 
Stenógraphers Transcript listed on index as missing mailed to Court of 
Appeals 
.Before WEINSTEIN,J.- Cse called- Deft FLECHA and counsel pot present-Benc 
Warrant ordered-Sentence set for Sept. 17, 1973 
9-17-73 Before WEINSTEIN J - Case called - Deft FLECHA not present - reported 
a fugiti ve - deft sentenced in absentia to imprisonment for 5 years 
plus parole of 2 years and fined $15,000 on each of counts I and to 
run concurrently and sentenced to imprisonment for a period of 5 years 
plus special parole of 2 years and fined $15,000 on count 3, to run 
consecutively with counts 1 and 2 for a total fine of $30,000. the 
2 vears special parole term on count 3 is to run ccncurrently with the 
2 years special parole term imposed on counts 1 and 2 - defts motion 
for bail pending appeal is denied - govts motion for forfeiture of 
bail is granted. 


e sirmon ang mm ma Du - A e. 


F 


26, 1973 (GONZALEZ 


9-17-73 Stenographers transcript filed dated July 
.9-17 73 Voucher for Expert Services filed (deft Pineda-Marin "x 


—— ———— — ——— ——-.. 


9718/7} Bench Warrant issued (FLECHA 
9/18/T1 Acknowledgment recéived from Court o? Anveals for receipt of Reóord on 
appeal  (PIMEDA-MARIN AND ERNESTO GONZALEZ) 
9-18-73 Record on Appea : ied 
of A (MARIN ON 
9/24/73 Acknowledgment received from Court of Appeals and filed for record on 
appeal ( PINEDA-MARIN AND GONZALEZ) 


lefore WEINSTEIN - Case calied- Deft Benguera not present- Dertis coun 
oresent- Post Trial Brady motion argued- Decision reserved- Briefs to be 
submitted within 2 weeks for govt —— 


* 
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tice of appeal filed filed (FL ECc^) 


Docket entries and duplicate of Notice of Appeal mailed to court of 


Writ retd and filed- Executed (FLECHA) 
20/21 Certified copy of Judgment and Commitment retd and filed- Deft Géivered 


to Federal Detention Headquarters (FLECHA) 


c Stenographers Transcript dated April 19, 1973 filed 54-13-23 
10/2/78 3 Stenographers Transcript dated May 4, 1973 end July 26, 1972;filed 


10-3- oucher for Expert Services filed (Hugo Suarez) 
10-9-73| Govts Memo of Law filed. 
10-9-73 Copy of Govts affidavit in oppositon filed. (Flecha) 
10-9-73 Before WEINSTEIN J - Case called - moticn by all defts for an 
order vacating the verdict and Judgment, etc. Hearing set for 


Oct. 16, 1973. 
10/10/17 By WEINSTEIN - Order filed approving ate ng of no 0 


appeal for deft Erasmus Flecha ~ and letter from Atty Irving Novis filed 
10/12/78 Stenographers Transcript dated 10/9/73 ffiled 


oft | Vowel, L Corpora hn’ tf Corset. Kby (24 


Vi0h6/ Bef org’ WEINSTEIN, J.~ Case called- Deft Gonzalez present- All other  — 
Gefts not present- All counsels present- Defts motion for a new 
trial- Hearing ordered and kegun- Name of informant ordered sealed  - 
and placed in vault- Court rules that informants name neéd not be  «—— 
revealed- Hearing concluded- Defts motion for a new trial denied- 

Mr allinan to file notice of appeal in fórma pauperis for Deft — — 
Banguera  " 
10-15-73 By WEINSTEIN J - Order filed that the bail bond as to deft 
FLECHA in the amount of $5,000 filed by Ruben Pacheo is 


declared forfeited. 


Notice of appeal filed(for o der eying deftts motion for a new trial) ' 
Pineda-marin) —Ó—————— 
aan 2ed ahina ai Subien A6 AR ODE. (ROB e 
eda-Matin — —H 
39A6713 By WEINSTEIN,J,- Order filed authorizing voucher for expert services 
PINEDA-MARIN)  _ 
10-23-73 Notice of Appeal filed (MOISES BANGUERA) (from o! order der denying new trial) 
10-23-73 Notice of Apeal filed (SANTO GONZALEZ) Aem es. E 
10-23-73 Docket entries and duplicate of Notice nestos to C of A for defts 
BANGBERA & SANTO GONZALEZ. "sd 


PROCEEDINGS 


Letter dated 10/19/73 from Lexwrence Spirn, esq, and le d d 10/ic 


from William Epstein, esq, filed re: ruling on suppression hearing- 


BY WEINSTEIN,J.- Order filed that there will be a igpew: on the issue 
stated in ette rs from pirn and W, Eps D on 9/1 NSE 
make ava ape a documents pertinen O pro eding s Q:umae 
- notified as ordered Order on bootm of letters i 
0-25-73 | Stenographers transcript dated Oct. 16, 1973 filed (Marin) 


10-25-78 Voucher for Expert Services filed (Pineda-Marin) 

10/26/13 Notice of appeal from order denying new trial filed (SUAREZ 

10/26/13 Docket entries and duplicate of notice of appeal mailed to Court of Appe 
SUAREZ 


/5/13. Stenographers TISRSEPEE& dated 4/26/73 filed 
11-5-73| Letter of Oct. 31, 1973 from counsel Joseph Hallinan Jr filed re deft 


Vanquera (received from Chambers 
-5-73| By Veinstein J - Order filed that Clerk of Court will send required foom B) 


&tc.Form sent to Judge Weinstein for signing... 
11-9-73| Before WEINSTEIN J - Case called - defts not present - counsels present 


Conference for further information as to wire-tap issue held and 
concluded - Hearing set for Nov. 20, 1973 at 9:45 am. 
11-13-73 By WEINSTEIN J - Memorandum and Order filed re transcripts, etc. 
Pages of the transcript (as indicated in Memo) shall be made available 
to attorneys for defts, either by opening them for inspection or by 
supplying xerox copies. Clerk to notify attys and send a copy of Memo 
and Order (parties notified) 
31-16-17 ouche or experz services ed (SUAREZ, 
11-20- Voucher for expert seryices filed (PINEDA-MARIN) 
11-20473 Before WEINSTEIN J - Case called ~ hearing to set asida verdict-Axwexxx 


DextepcceNoeeoneibiegoeoGceeaceocecebtpeeecboabcoovtx - hearing concluded- 
defts motion to set aside the verdict is denied. So Ordered. 


Voucher for Compensation filed (for deft H. Suarez) . — — filed (for deft H. Suarez) 


Notice of motion :for reduction of sentence for reduction of sentence filed(Pineda-Marin) (Pro S (Pro Se) 
By WEINSTEIN,J,- Memorandum and Order filed denying-deft Pineda-Marin's 
motion for a reduction of sentence (copy sent to deft as ordered d) 


Memorandum to Robert Lipscher from Judge Weinstein, with letter to 
Chambers from Adninistrative Office and copy of voucher Tiled 
Voucher for comsensation of counsel filed (PTEDA-NARIN, SUAREZ) 
Petition for writ of habeas corpus ad prosequendum filed (FLECHA) —— 
‘By WEINSTEIN, J,- Writ issued, ret. 1-2-7" (FLECHA) — i 
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PROCEEDINGS 


pone EEE LLL — 


|: Memorandum dated Dec. 28, 1973 fi] filed r received from Chambers ro 


deft Flecha (from Robert Lipscher of of the C of A re CJA $20etc) 
1-9-74 Brief. for deft. HUGO SUAREZ filed. 


1-9-74 Writ retd and filed - Executed. (FLECHA) 

. 1-9-74 Before WEINSTEIN J - case called om motion ien tM AME... 
s sentence as to deft. FLECHA zpotion granted - deft sentenced 
2 to 4 years and 2 years/p robation. ^. ` 
1-9-74 | Amended Judgment and Order of Probation filed - err 


copies to Marshal and probation. 


MEE LL oL eae 
1-15-74 Certified co of Ju' zment & Commitment retd and filed - 
deft FLECHA del. to Federal Detention Heedauarters. 


1-16-76 Voucher for. payment of counsel filed (FLECHA) 


1-17-74 2nd Supplemental Index to Record on Appeal handed to S.Sadowitz 
of Legal Aid for delivery tc the C of A (PINEDA-MARIN) 


1-21-74 Acknowledgment received fron the Court of Appeals for receipt 
of Index to Second Supplementai Record on Appeal(PINEDA-MARIN) 


2-14-74 udgment received from the C of A filed Withdrawing appeal ———__ 
as to deft ERASMUS FLECHA. 


3-28-74 Certified copy of Judgment received from court of appeals 3 ming 
. the orders and judgments of the district court (JN) 
4-11-74 Notice of motion for reduction of sentence filed (Pineda-Marin) 
4-11-7 By WEINSTEIN J - Order filed that the motion pursua 
Rule 35 (Pineda-Marin) will be heard on April 26 974 


9:30 am c shal no be n - 


4-2€ -7 Before WEINSTEIN J - case,called - deft Pineda jm not 


present - counsel Joanna Seybert of Legal Aid present - defts motion 
for reduction of sentence - motion denied - so Ordered. 


e bal - - a a ~ 
a! Ora OI) DIM * OM see Dor w n m ^ 


mailed to court of appeals for re d of file 
6-24-74 Voucher for compensation of coursel filed (FLECHA 


6-28-74 Orde ecc d from POEA e A APUL DUUM VI — 
etition for a writ of certiorari 


ice of notion fiied ior rvrecuction G sentence imuosi. 
urneble 7-22-74 


Before WEINSTEIN,J,- Case called- Deft not present- Counsel present. — 
Motion for reduction of sentence argued snd denied- So Ordered (SUAREZ). 
OVER 


PROCEEDINGS 


By WEINSTEIN,J.- Order of forfeiture and judgment filed that the bail bond 
of deff ERASMUS FLECHA, in the amount of $5,000 is de 


Ordered that judzment be entered in favor öf the U.S. against the deft 
Flecha and against Ruben Pachco as surety, Orderei that the clerte of the 
pay out of the Registry of this court cash deposited in the Regist , 
in accordance with the appearance boni, @tc. 

8-1-74| Amended Order of Forfeiture and Judgment filed(HLECHA 


8-7-74 Notice of Appeal filed as to deft Suarez from denial of motion 
for reduction of sentence. 


8-7-74| Docket entries and duplicate of Notice mailed to the C of A€SUAREZ) 


9-6-74| Certified copy of Judgment and Commitment retd and filed- deft delivered 
to Federal Detention Headquarters(GONZALEZ 
1/11/74| Certified copy of judgment received from Supreme court and filed denying 
de 'ONZALEZ'S petition for certiorari 
32/27/74 ‘Letter from deft Gonzalez for reduction of sentence filed 
12/27/74 Copy of letter to deft Gonzalez from Law Clerk of Judge Weinstein filed 
re:above motion 
1-22-75 Govts affidavit filed in response to motion of deft Gonzalez for 
reduction of sentence (forwarded to Chambers) 
1-30-75 Order received from the Court of Appeals that the appeal from 
the Judgment of the U.S, District Court is dismissed (Suarez) 
12/10/75 Stenographers Transcript dated 1/9/74 filed 


a o€617-c 
“Ss ess aest g - ‘ 


Ml d'2*9-7'£33187 à '—.1.2225,0.- Dx Wifi eade 

1/23/76 | Before WEINSTEIN,J.- Case called- deft FLECHA and counsel Edward Kelly 

of Legal Aid present- The conviction having been set.aside(75C1772)- deft 
is sentenced to imprisonment for a period of 4 years and a special parole 


sè tag fez 
.. E LÀ 


term of 2 years- credit to be given for time served 
1/23/76 | Judgment and Commitment filed- certified copies to Marshal 
1-27-76 Notice of Appeal filed (no fee - Flecha) : 


I-27-76 Docket entries and duplicate of Notice mailed to the Court of Appeals. 
: (Flecha) 
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UNITED STATES DISTRICT U2URT n COURT E p, Ny, 
EASTERN DISTRICT OF NEW YORK APR 1? 
1 1973 * 
Ce er TENTER 6 ae sp Time AM... 
UNITED STATES OF AMERICA P.M... i 
SUPERSEDING 
-against- INDICTMENT 
JOSE ANCISAR PINEDA-MARIN, Cr. No. 
HUGO SUAREZ, (T. 21, U.S.C. $952(& 
MOISES BANGUERA, 60(a)(1), $963 and 64 
ERNESTO SANTO GONZALEZ, 4ifa)(1);7. 18, U.S.C 
ERASMUS FLECHA, §2. 
Defendants. 
Fo 
AUN Pu TELE M E. oe X $ o) D A 
A Oo 
THE GRAND JURY CHARGES: e 
COUNT ONE 


On or about and between the 25th day of March, 1973 
and the 26th day of March, 1973, both dates being approximate 
and inclusive, within the Eastern District of New York, the 
defendants JOSE ANCISAR PINEDA-MARIN, HUGO SUAREZ, MOISES 
BANGUERA, ERNESTO SANTO GONZALEZ, and ERASMUS FLECHA, did 
knowingly and intentionally import adoroxtnately two hundred 
eighty seven (287) pounds of marihuana, a Schedule I controlled 
substance, into the United States from Colombia, in violation 
of Title 21, United States Code, Sections 960(a)(1), and 952(a), 
and Title 12, United States Code, Section 2. 


COUNT TWO 

On or about and between the 25th day of March, 1973, 
and the 26th cay of March, 1973, both dates being approximate 
and inclusive, within the Eastern District of New York, the 
defendants JOSE ANCISAR PINEDA-MARIN, HUGO SUAREZ, MOISES 
BANGUERA, ERNESTO SANTO GONZALEZ, and ERASMUS FLECHA, did 
knowingly and unlawfully possess with intent to distribute 
approximately two hundred eighty seven (287) pounds of marihuana, 
a Schedule I controlled substance, in violation of Title 21, 
United States Code, Section 841(a)(1) and Title 18 United States 
Code, Section 2. 


COUNT THREE 

On or about and between the 25th day of March, 1973 
and the 26th day of March, 1973, both dates being approximate 
and inclusive, within the Eastern District of New York, the 
defendants JOSE ANCISAR PINEDA-MARIN, HUGO SUAREZ, MOISES 
BANGUERA, ERNESTO SANTO GONZALEZ, and ERASMUS FLECHA, knowingly, 
unlawfully and intentionally did conspire to import into the 
United States from Colambia approximately two hundred eighty 


seven (287) pounds of marihuana, & Schedule I controlled 


substance, in violation of Title 21, United St-tes Code, Sections 
952 and 960(a)(1), and to knowingly and intentionally possess 
with intent to distribute approximately two hundred eighty seven 
(287) pounds of marihuana, & Schedule I controlled substance, 

in violation of Title 21, United States Code, Section 841(a)(1), 
all in violetion of Title 21, United States Code, Section 963 

and 846. 


A TRUE BILL. 


PAGINATION AS IN ORIGINAL COPY 


function now to ins 


judces oi 


TO vw " - za - 
i ememoer, 


is merely a ma 
Court, it is not evidence of guilt, and 
is entitled to no weight at all in your 


determination. These defendants have pleaded 


not guilty, and that means the government 


has the burden of proving guilt beyond a 


reasonable doubt with spect to every element 
o- the crime each defendant is charged with 
committing. A defendant does not have to prove 


his innocence. A defendant need not submit any 


nocent. A defendant need 
testify beca 
ference aaverse to a defendant 
because he does not testify. He 
innocent and tne goverinent 
burden of proving him guilty beyond 
A presumption of innocence 
substantial rigat which 
ry @fendant ii criminal 
presumption of innocence 
‘encant throughout the 


considered 


A reasonable doubt means a doubt 


sufficient to cause a prudent person to 


sitate to act in the most important affairs 
his life. Reasonable doubt may result from 
produced, a may also result 
from the failure to produce evidenc 
Finding a person te, be guilty of a 
, and subjecting him to the possibility 
lous penalties, is quite serious, 


you will understand. You will consider tie 


I want you to know that wherever 
beyond a rei 


You are going to have to rely upon 


your own common sense and experience in 
evaluating what you are told about and what 
you see in the way of exhibits here. A number 
of exhibits or a number of witnesses is not 


necessarily determinative of the truth. 


Yous recollection will govern, but if you 


have any questions about specific testimony, 


specific evidence, you can send 


l send in vhatever you 
ko. Try to be precise, if you want testi- 
mony reread. I do not want to waste a lot 
of time rereading unnecessary testimony. 
Each of these four defendants is 


charged with three counts, 


of them. 


mach count must separately con- 
sidered by you with respect to eacn defend- 
ant, so 
trials bein 
any defendant guilty or not guiity of any 


particular charge. Each « f these defend- 


each charge has to be consicered 


with respect to a situation 
where more than one person may be involved, 


the cuilt. of the defendant may be established 


without proof that he personally did any act 


constituting the cffense charged. 
Eighteen United States Code, Section 2, 


provides: 


"Whoever commits an offense 
ced States or aids, abets, counsels, 


commands, induces or procures its commission, 


principal." 


he did everythin 
“Whoever willfully causes an 
Gone which is directly performed 
another, would be an offense against the 
United States, is punishable as a principal." 
In other words, every person who will- 
fully particivates in the commission of a 


crime may be founc 


ingly," we mean something very specific in 
person does not knowingly do an act 
action resulted from a mistake, neg!i- 
or any otner innocent reason. 
If a defendat, therefore, 

know that there was marijuana in 

ne could not be guilty. 
An act is intentional if the defendant 

acts voluntarily and knowincly and with the 

.fic intent to do something the law for- 


ids -- that is to say, with a bad purpose, 


either to cisobey or to disregard the law. 
t means you have to look into 

the state of mina of these defendants, and 

you nave to infor fromthe circumstances, as 

revealed from the evidence in the case. 

The details in the indictment are 
approxinations, but you neve to find tha 
they conform cencrally to what was charged. 

NOW, count One reads as follows: 

"On or about and between the 
day of Narch, 1973, and the 26th da: 

1973, the defendants, Jose Ancis: Pineda-Xarin-- 


that is the gentleman in the (en shirt -- 


Lugo Suarez, that is the gentlema sitting 


next to him; Ernesto Santo Gonzalez, the man 
in thewhite suit, and Erasmus Flecha, the 
man in the dark jacket sitting next to hin, 
did knowingly and intentionally import 
approximately 287 pounds of marijuana, a 
Schecule I controlled substance, into the 
Inited States from Colombia, in violation 
law. That is the importation count. That 
charges a violation of section 952(a) and 


960(a) (1), of Title 21 of the Code, “ich 


"It shall Le unlawful to import 
into the United States from 
thereof, any controlled substance 
of Chapter 1 of tiis Chapter." 
Marijuana is a Schedule I control 
stance. 
Section 9€0(a) provides: 
"Any person who contrary to Section 932, 


knowingly or intertionally imports a 


controllcd 


— m u 
substance 


snünall be punishable hy a felony. 


are two elements to’ that crire 


hc defendant imported the m ijuana or 


Qd in its importation, and 
Second, that a defendant acted kncvingly 
and intentionally, as I have 


erms to you. 


(continued on following pag 


wW, tne second count is that the same 


ncisar Pineda-Marin, Hugo Suarcz 


9 


E£rnesto Santo Gonzales, and Erasmus Flecha, on 


the suae dates, did 
possess with intent to distribute the same amount 
marijuana. 

That constitutes, if it is true, a violation 
of Section 841 (a) (1) of Title 21 of the United 
States Code which says: 

"It shall be unlawful for any person 

ttentionally to possess with intent 
istrinute a controlled substance." 
Narijuana is a scheculed controlled substance. 


There are three elements to this crine: 


First, the defendant did in fact 


marijzana or assisted in its possession by another 


defendant. 

Second, in order to find the defendant 
guiltv of violating this section ycu must find 
that he knowinclv or intentionally possessed 
the marijuana, 

Third, you must find that the defendant 
intended to distribute the marijuana. Distribute 


means to deliver and deliver has a simp?e clear 


somebcdy else pick 
or distribution. 
Count three of the indictment 
conspiracy count. The charce is that: 
Hose Ancisar Pineda-Mzrin, Hugo 
Suarez, Ernesto Santo Gonzales, Erasnus Flecha 


and now the fifth of the defendants Moises 


Banquera, knowinely, unlawfully and i itentionally 


did conspire to import into the United 
fron Colombia approximately 287 
ana, and knowingly possessed with the 
intent to distribute approximately 287 pounds 
of marijuana, a schedule one controlled substance, 
ete." 

A conspiracy of this kind constitutes a 
violation of Section 846 and 963 of Title 21 of 
the United States Code which reads: 

"Any person who conspires to commit any 
offense defined in this subchapter is quilty of 
the crime of conspiracy" and under these soctions 
the elements of tho crime are: 


P] 


Pirst, that there be two or more persons 


involved. 

Second, that they wilfullv 
conspire or agree, and 

Third, that they conspire to corr 
unlawful act. 

The unlawful act obviously beinc 
portation and possession of the marii 
Let me explain those elements 


conspiracy count. You must find beyond a reason- 


able doubt that the defendants wilifuily conspired 


er agreed tha > of them or 

import marijuana or possess ma 

intent to distribute it. 

there was such an agreement, 

a conspiracy existed. must first consider 
whether there was a knowing and wilful agreement 
among at least two defendants. It is not nocessary 
that the persons charged met tocether and entered 
irto an express and formal agreement, or that 

they stated orally or in writing what the scheme 
wes or how it was to be effected. It is sufficient 
to show that they came to a mutual understanding 

to accompiisn the unlawful act. 


The Government must show beyond a reasonable 


Goubt the -he conspiracy was knowinc 
and that the cefendant wilfully partic 
the unlawful crime with the intent to 
or further sone object or purpose of 
conspiracy. That agreement ray be ia: 
the circumstances and the conduct c? 
since ordinarily a conspiracy is char 
by secrecy and they do not enter 
suspicion alone cannct 

stitute for evidence. 

To be a member conspiracy t^e defendant 
Goes not have to know h setails or participate 
inall of them. Each member cf the 

and distinct acts. 

necessary, however, that the Government vrove 
beyonu a reasonable doubt that a defendant was 
aware of the common purpose and that the comnon 
purpose was criminal in nature and that the 
defendant was a willing and knowing participant 
with the intent to advance the purposes of the 
conspiracy. 

the third clement you must find is that 


tne conspiracy was one to commit an unlawful act 


and I have already told you that the imporietion 


Ca 


Ca 


rroborate 


— ae © 
respect to 


with res ther aments. 
credence to the 
witness rely because he is an 


acent of the Government. His testimony is t 


cvaluoted in the sa: a |i would evaluate the 


testinonv of any other \ 
You are entitled to have your own oninions, 


but vou should exchance views with your fellow 


c 


Your oaths 


fear or favi 
ind truly trv. 


accordinc to 


ct and 


ing transpired 


COURT: Any objectic 


NOVIS: In view of the fact that 


hat they did not have a camera 


said t 


e flash, I think that vou ought to 


charge the jury that there are cameras that 


could have taken picture without any illumination. 


THE COURT: f am not a camera bug. 


MR. JOVIS 


COUI 1: 


)bjections? 


I think not. 
ng about it, 
NO objection. 


it into evidence. 


cy 
| ALT f 


There are cameras tnat 
1500 wit! ° lashes 1 tno lar} 
used without flashes in tne dcark. 


COURT: You should have brought in 


closed. 


testimony of it. The case is 


Gentlemen, We y aet some 


it on the exhibits. t the 3 order 


tney ask for anything, we can put them in. 


iR. PATTISON: £ vour Honor. 


not have. 


Secondly, 


recalls we had a question a: 


in view of the testi 


respect to actions he in response 


want to call 


a minute. 


come out 


[e 


10 


1 


13 


14 


15 


20 


2] 


22 


23 


during recesses. I wish we cc. E ds 


leaves that room without my cermiss 


Excuse me, I will be back in a moment 


$ ~ b & &, ) 
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THE CCURT: I can handle it. 
4r. Grieco, would you mind takinc the 


MR. MC CARTHY: ‘There is one oth thing. 


the marshalls have been sworn . nave 


couple of the jurors walking o: it the 


4 


they are not walking around. xv client is 


THE COURT: Wo juror will wal: arcund in 


L 
t 
à 
Li 
x 
y 
E 
unn ——Op,W]], | | MR 


ball after the marshalls have svern No 


he is carried out. 


(Recess taken.) 


(contined on next page) 


DISECT 
BY MR. 


Agent Gricco, 


motion t suppress that your surveillen 


ship were 
Government's E it 4 lc correct? 
A Yes. 
Q aly on that information; is that 
ccrrect? 
Memorandum. 
I show you your testimony in the grand jay, 
page 9, the top portion of the page. 
I ask you, dces that refresh your recollection 


as to whether you had any other information that led you to 


place tiie surveillance upon the ship? 


vessel of 


was ca 


inspector, that ti 


-i1.t 


water up 


E d d e. qus EU PR 
OL marijuana rJ;Oacin: 


-tLernoon or tnet morning, and 


a + = 


fterncon I nad received a call from my 


, anonymous, mentioning possibly that a diver was 
a , P. 


"I 


going to be used. It ended right there. 


Th evening of March 26, when I heard that the 


diver, or in the water, it refreshed my 


memory of an operation where divers would be used. And 


reference to tnis 


the 


A 


Your E 


LU 3:0 
hat your Honor 
judicial notice of 


without any ill 


Cifference does it 


make? The evidence is Closed, 


then you might 


still instruct the jury 


that the statement 


made by the prosecutor is not correct. 


THE COURT: Your motion to reopen the 


LRACKLEY: Can 


minutos for a second? 


Your Honor, 


THE COURT: No further ev 


suppression hearing is closed. 


Suppress on tiie grounds of anonyirous phone 


calls is denied. 
(Recess.) 


(continued on following page) 
P 4 pri 


Custoi 


arca 


read, but I would 


to 


States, and not ti 


Of tic indictment, 


no Cefendant's 


mean im 


ie 


now I 


marked 
cavice? 


ow es o 
d d SON; 


I 


3 . 
hel 4 
GSA ‘ 


would 


the statute 


ask that the impertation be 


(portation 


into the United 


Customs Cerritory, in view 


United States 


definition given to 
jury. I think they have a chart with 
columns. The first one 


et cete.a. They ought to be told the 


c 


tne first is importation, the gist of 


second -- that is what the heading 


NOVIS; May it please the 
COURT: Importation means 
muntry. Here it means 
States. Anyone helpi 
fron outside the three-mile 
dock area will be importing. Th 
importation continues until tne object is 
taken off tne boat. 


PATTISON: your Honor, it 


goes even further 
COURT: We do not have toworry 
about that. 
WR. PATTISON: I think we do. 
MR. NOVIS: I object to that definition 


on the grounds it does not include the words, 


16 


17 


21 


22 


23 


Do you have any objection to the 


Gefiniticn of importation? 


HMM. NOVIS; Yes, 

HE COURT: What is it? 
R. NOVIS: I believe there ca no | 
| 
Gcfinition of iuportation without specifying, | 
; | 
"knowl that it is contraband or rijuana. | 
I 
1 COURT: All right, I ill a lat. | 


Anything else? 


‘What constitutes importation? 
Importation means bringing into a 
country. Here it means bringing into the 
United States. Anyone hoping to transport 


goocs from outside the three-mile limit -- 


that is the area three miles from the 


coast ~~ into the dock area by snip, would 


be importing. The act of importation continues 


until tne object is taken off the boat. The 


2-440 


follo: 


v 
- 
) 

~ 


1 ol l owing 


(Docunent referred to, 


received and marked ( 


- Ms uc 
rc 


The jury thereupon returned 


courtroom at 7:35 o'clock p.m.) 


en 


: All right, 
ed for the evening. 


two o'clock tomcrow? I 


in the morning. And I prefer 


be here while you are deliberating. 


2 


mr 


Two o'clock. Do not discuss the 


case 


iv] 


yLody at home, or anybody here until 


Cood nignt. 


PAGINATION A: x ORIGINAL COPY 


COURT I understand that 
all agreed that the jury 
353 read excluding the side 
is that correct? 

MR. PATTISON: Your Honor 

other point we have 2 
half of this deals with the men 
the actual pier. But then the 


testified to observations made 


other words, Suarez re 
ship. The bulk of the cross-exe: 
ith that also, what he sav 


Y, the note 


that portion of that 

COURT: Let's read what you agreed 
on and : at satisfies them. 

PATTISON: That includes more than 


what they ask for. 


THE COURT: Please give me line and page 


numbers. 


PATTISON: 
make that out. 

MR. McCARTHY: The note 

that. I will check the 
COURT: What do you wa: 

MR. McCARTHY: I don't want 
unless they are asking for it. 

THE COURT: Excuse me. 
here. What do you wish me to 
response to this note? 

MR. McCARTHY: 

THE COURT: 
me to read to the jury in resvonse 
t want specif- pages and line nw 

MR. MCCARTHY: I can't tell 
asking about my client or nox. 

THE COURT: What do vou want me 
with response to the note? 


MR. McCARTHY: I vou ask them whether 


they want tue testimony with regard to the people 


on the shin. 
THE COURT: I am going to answer on the 
basis of the note. What does the 'overnment 


want? 


MR. PATTISON: I would ask, my cory of 
the record was here a second ago, I believe. One 
of the other lawyers has it. I would ask for 
that part of the record beginning at bace 321 


going up to where I asked the agent about whether 


he observed anyone on the actual shi 


Because prior to that it deals -- 

THE COURT: What page and 

MR. PATTISON: I believe the 

copy of the record which I can 

From 32] to line 22 of page 330. 

MR. HALLINA : Excluding all tke colloauy. 

MR. PATTISON: And the onlv crcss -- 

THE COURT: I don't want explanations, I 
just want page and line numbers fron you so I 
know what you want. 

MR. PATTISON: From 321 to 330 and then -- 

THE COURT: Line 20 on 330? 

PATTISON: Yes. And then page 349 

from line 19 to page 353. 

THE COURT: Line what? 

MR. PATTISON: All of the actual page. 

THE COURT: All right. Do any defense 


counsel want any other portion by line and page 


MR. HALLINAN: No, I think that 
the question. 

MR. McCARTHY: I don't. 

THE COURT: Very good. 

The reporter will read those materials 
as requested by counsel. 

(The jury is in the jı 

THE COURT: Mark this new 
received from the jury as it walk 

THE CLERK: Court Exhibit 

THE COURT: It says, 

I dor't understand what 

THE FOREMAN: Agent Crieco's 
concerning Mr. Suarez. 

THE COURT: Let me read tre other note. 
The note says, "May we have the testimony of 
the two men at end of pier. One crouched 
(tugboat testimony and grain elevator testimony) ." 


Now, I am now going to direct the repor- 


ter to read what we think you want. When you 


have heard enough read, let us know. Then we will 


release you and look for the testimony you say 


you want of Grieco respecting Suarez and we will 


call you in again. 

The reporter will commence to read. 

(At this time the reporter commenced 
reading the designated portion.) 

THE FOREMAN: The agent was on tke 
boat -- 


MR. HALLINAN: May we appr 


THE CC JRT: I wish you woulc. 
exactly what counsel wishes in this 
(The following tock place 


MR. PATTISON: Line 21 is 


McCARTHY: The guv on 
PATTISON: The two men - 
EALLINAN: We are confused. 
MR. PATTISON: May we just Say to them 
now, or would the Court say that Agent Weinschenk 
was a witness about the men on the pier. Agent 


Maurer was on the tugboat and saw the men coming 


through. 


MR. HALLINAN: Don't add that. 


PATTISON: Do they want either -- 


3 CUURT: Weinschenk was on the boat? 


PATTISON: No, in the grain elevator 
saw the men crouching on the pier. 
(The following took place in open court.) 
THE COURT: Do you want Agent W 
testimony? He was the one that was 
elevator and wa^*ched them crouching. 
THE FOREMAN: Yes. 
THE COURT: All right. 


(The following took place 


| 
| 
| 
| 


MR. PATTISON: 321 throuch 
THE COURT: Te is 322,1ine 13. Mr. Veinscherk's 
testimony beginning on page 322, line 
apparently what counsel have agres 
(The following took place in oven court.) 
THE COURT: The reporter will commence 
ing. 
(The reporter complied with the instruc- 
tions of the Court.) 
THE FOREMAN: That is enough, your Hcnor. 
THE COURT. Can you allov the jury to 
retire for a few moments? 
MR. PATTISON: Yes. 
(The jury left the courtroor.) 


THE COURT: Why don't you look at 


- 4. 14 
cre tiie 


MCCARTHY: J auclegize 


t have a set of minutes, 


COURT: They are right 


iu 


have a set right there. 


PATTISCN : Your Fonor, 
mony 
CCURT : 
nove 
MR. PATTISC 


and I am sure 


THY COURT: rhe jury told me 
want to rove on. 


to Suarez 


Very well. Y will icok 


rccord, 


MR. PATTISON: Just page 346 through line 12, 


enough, 
COURT 


mony respecting 


172, lines 
page 199, 


Page 199 -- 


e 200, line 21 to page 202, 


Page 204, line 25 to pége 206 


Page 208, line 15 to page 210, line 5. 

MR. PATTISON: Your Honor, may I at this 
time be heard? 

THE COURT: Yes. 

MR. PATTISON: I would again asx th 


that in light of the jury's first note whe 


Court asked me for page and lire nurbe 
through my own fault, left out those 
which I asked the Court about later. 


indicated that they had heard enouch 


that which had been read, read : 
being road 


MR. HALILINAN: I object. 


redirect. 


PATTISON: The Court ruled upon 
COURT: Get the record. 
HALLINAN: In the record -- 
PATTISON: It is page -- 


HALLINAN: I object. These are the 


questions he left out on direct, try to play 


cute, and then -- 


MR. PATTISON: Page 346, line 12 to page 


347, line 15. 


MR. HALLINAN: Would your Honor read it? 


It is brief, and you can see. 
MR. PATTISON: I think it is critical in 
light of their note. 
MR. HALLINAN: It is exactly what 
on direct. It is an unfair re-emphasis. 
MR. PATTISON: No, it is not. 
THE COURT: Let me have the t 
between 172 and 210 so I may mark it 
reporter. 
Mark this further note. 
THE CLERK: Court Exhibit i5. 
MR. PATTISON: Does the Court have a 
-- from 175, yes, all richt. 
THE COURT: Show this to counsel while I 
mark the transcript. 
THE CLERK: Can the attorneys come up. 
THE COURT: Whatis it marked? 
THE CLERK: Court Exhibit 18, your Honor. 
THE COURT: I am handing to the reporter 


material beginning on page 172 with a clip at 


_the top of the page and marking thereafter 


where to begin and where to stop. 
MR. PATTISON: Your Honor, Mr. McCarthy 


has just located one other part of the record. 


MR. MCCARTHY: Page 199, line i 

THE COURT: To where? 

MR. McCARTHY: To pege 200, 
your HEonor has as the beginning of 
passage. 

In other words, that passage wc: 
page 199, line 18 to page 202, line 13. 

THE COURT: Yes. 

MR. McCARTHY: Thank you. 

THE COURT: What is the definition y 
want me to give of possession? 

MR. PATTISON: All I would ask for is the 
two actual tynes, actual possession and construc- 
tive possession. 

THE COURT: The law recognizes two kinds 
of possession; actual possession and constructive 
possession. A person who knowingly has direct 
physical control over a thing, at a given time, 
is then in actual possession of it. This is true 
even if the physical control is only momentary. 


A person who, although not in actual possession, 


knowingly has both the power and the intention, 


at a given time, to exercise dominion or control 


over a thing, either directly or through another 
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person or persons, is then in constructive posses- 
sion of it. The law recognizes also that posses- 
sion may be sole or joint. If one person alone 
has actual or constructive possession of a thing, 
possession is sole. If two or more persons share 
actual or constructive possession of a thing, 
posse-sion is joint. 


MR. PATTISON: that would be acecuate for 


me. 
MR. HALLINAN: Yes. 
MR. NOVIS: What was the last word? 
THE COURT: "Joint." 
MR. MCCARTHY: I have no objection, your 
Honor. 


THE COURT: Bring in the jury. 

MR. PATTISON: May I ask you, please, 
again to read those 12 lines? I think if it 
were not read, I am sure if I had asked for those 
lines -- 

THE COUNT: I know. I would have surely 
read it. 

MR. PATTISON: Thank you. 

THE COURT: Bring in the jury. 


(The jury is in the jury box.) 
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THE COURT: We will read to you the testi- 
mony we located with respect to Suarez. Do you 
want me first to read some other testimony that 
one of the counsel has found connected with the 
prior testimony or have you had enough of that? 

THE FOREMAN: You mean the prior one? 

THE COURT: Yes. 

THE FOFĘ iz We have had enouch ofthat. 

THE COURT Then read the testimony I just 
indicated. 

(The reporter complied.) 

THE COURT: Is that enough? 

THE FOREMAN: Yes. 

THE COURT: You asked about the definition 
of possession. 

"The law recognizes two kinds of possession; 
actual possession and constructive possession. 
A person who knowingly has direct physical control 
over a thin;, at a given time, is then in actual 
possession of it. This is true even if the 
physical control is only momentary. 

"A person who, although not in actual 
possession, knowingly has both the power and the 


intention, at a given time, to exercise dominion 


in 
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or control over a thing, either directly or through 


another person or persons, is then in constructive 


possession of it. 

"The law recognizes also that possession 
may be sole or joint. If one person alone has 
actual or constructive possession of a thing, 
possession is sole. If two or more persons 
share actual or constructive possession of a 
thing, possession is joint." 

If you have a truckload of cartons, let's 
say, and I call the trucker and I say: Those 
are the cartons I want delivered, and I have the 
power to deliver them, I would be in possession 
of them even though I wasn't actually there 
present because I would have the power to exer- 
cise dominion or control over them. 

If the driver and the assistant krew they 
were the cartons there and knew what was in 
there, each one of them would also have possc~- 
sion and control. If there were people unload- 
ing them and they knew what was in there, they 
also would have possession and control. 


You can have a considerable number in 


possession or control over a variety of times over 


TEE 


Ww 


17 


the same cartons. 


if there is somebody helping the truck 
back in, and he knows what is in them and he : 
Back in there, or don't back way down here, he 
would also be in possession and control of then. 

He has to know what is in them. And he 
has to have some pover, either himself or vith 
somebody else, to move them around. 

Any objections or exceptions? fo you 
gentlemen end m . want to make any objections 
at side bar? 

MR. McCARTHY: No, your Honor. 

MR. PATTISON: No. 

THE COURT: You may retire then aid con- 
Sider your verdict. 


{The jury left the courtroom.) 


h 


18 A At this time we brought Mr. Plecha back to the same 
19 | location where Mr. Gonzales was. In the meantime other 
20 | officers had brought Mr. Suarez end Mr. Pineda to the 
21 | same location, and also the other agent», Mr. Denguera, | 
22 | I believe his name is; they hed brought him over thoro. | 
. 23 | We had them all over there at this time. 
: 24 | Q O.K. At this time was anything said? Did 
25 | you overhear anybody say anything? 
| 
| | 
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: 24 Q Did you actually ask him anything? Was this 
e S 
3 | an actual ansve to any g etion: 
| ai AGUUAL answer co any Iluezclon? 
| 
4 | A It wasn't any answer to my question. He a red 
I 
rs INI Y 4 tqa Saehs eat a 3 : $ 1 
Y 5 to be talking to Mr. Flecha, who was noxt to nim at the time. 
| 
6 Q Z wx | 
^ | 
7 MR. HWALLINAN: Your Honor, at this time | 
$ 
r : 4 LH | 
8 I an going to ask an instruction fron the Court Á 
| 
9 that the statement is not binding at all on | 
| E | 
10 tie ó3fondant Dangveza. | : 
n MP. MCCARTHY: Srne with rezar? to | 
| | 
12 | Y. SUArCS. | 
| 
ter * m ^ | 
13 URS. SEYSERT: I alsco join in thet on 
| 
| 
14 behalf of Mr. Pineda. 
15 THE COURT: Grente l. 
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17 your ifonor. 


miays 


18 THE COURT: As to whom? 


19 MR. NOVIS: As to Mr. Flecha 
20 THL COURT: Where was Mr. Flecha standing 
3 


21 when Gonzales said it? 


Ufer 


. 22 THE WITNESS: He was right next to him, sir. 


23 THE COURT: How far away? 


24 WIE : Oh, six inches, twelve 


25 inches. 
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